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CY/ORDER

Per Amarjit Singh (AM):

This appeal filed by the assessee is directed against the order
passed by the 1d. CIT(A) NFAC for A.Y. 2012-13. The assessee has raised

the following grounds before us:

“I1. Ld CIT-A has erred in sustaining addition made by Assessing officer by
not deleting the addition made by assessing officer for legitimate claim
of interest expenses amounting Rs. 6,38,873/ paid to M/s GSB
Securities Private Limited on unsecured loan against interest received
from partnership firm without considering the fact that entire borrowed
funds were utilised for the purpose of the partnership firm of the
assessee and also The assessee had received the interest from
partnership firm @ 12% pa on partners' capital whereas interest paid
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was @9% per annum only Hence there is clear direct nexus that these
borrowed funds are invested in partnership firm and these interest
expenditure were wholly and exclusively incurred for the purpose of
business of the assesse hence allowable under section 36(1) of the act.

2. CIT-A had erred in law and in facts of the case in not allowing the
assesse a proper and adequate opportunity of being heard and filing
submissions CIT-A had disposed off assessee's appeal ex-parte rather
than deciding the same based on merits and facts of the case. Thus CIT-
A had violated the principals of natural justice. Hence it is prayed that
the case of assesse be heard by ITAT Mumbai or case be transferred to
CIT A for proper hearing and decision based on merit and facts of the
case.

3. The appellant craves to add, delete, alter, modify and withdraw any of
the ground during pendency of the appeal.”

2. Fact in brief is that return of income declaring total income of
Rs.7,69,160/- was filed on 12.03.2013. The assessee was a partner in
the firm named M/s P.B. Metal Corporation and received interest of
Rs.6,86,515/- from the partner firm and also received interest of
Rs.1,40,119/- from the fixed deposit maintained in the bank. Against
these interest receipt the assessee has claimed interest expenses of
Rs.6,38,878/- on the unsecured loan obtained from GSB Securities Pvt.
Ltd. On query the assessee explained that amount borrowed from GSB
Securities Pvt. Ltd. was invested in the partnership from which he had
earned interest income of Rs.6,86,515/-. The assessee submitted that
there was a direct nexus of the borrowed funds with the investment
made by the assessee in the partnership, however, the AO had not
allowed claim of the assessee stating that direct nexus between the
interest on borrowed funds and interest received from partnership firm

had not been established.

3.  The assessee filed the appeal before the 1d. CIT(A). The 1d. CIT(A)
has dismissed the appeal of the assessee holding that in spite of giving

sufficient opportunity the assessee has not made any compliance.
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4. Heard the 1ld. D.R and perused the material on record. The
assessee is a partner in PB Metal Corporation a partnership firm and
received interest of Rs.6,86,515/- on the amount invested in the capital
of the said firm. The assessee has claimed interest expenses on
unsecured loan obtained from GSB Capital Pvt. Ltd. which was invested
in the capital of the said partnership firm. The assessing officer has
disallowed the claim of interest expenses stating that interest expenses
of Rs.6,38,873/- was not directly attributable to earning of interest
income from the partnership firm. Before the assessing officer the
assessee has submitted the various documents in support of his claim
that entire amount borrowed from GSB Securities Pvt. Ltd. was invested
in the partnership firm and interest received from PB Metal Corporation
on the investment was directly attributable to the investment made out
of the loan obtained from the GSB Securities Pvt. Ltd. Before the Id.
CIT(A) in the Form No. 35 filed by the assessee he has explained that
during the course of assessment proceedings all the detail of the loan
taken and interest received and paid was submitted before the
assessing officer which was not properly considered by the assessing
officer. After considering the material available on record we find that
neither the 1d. CIT(A) has decided the issue in appeal on merit after
taking into consideration the material placed in the assessment record
nor the assesse has made compliance during the course of appellate
proceedings. The 1d. CIT(A) has dismissed the appeal of the assessee
vide ex-parte order passed u/s 250 of the Act on the ground that
assessee has failed to make compliance at the time of appellate
proceedings. We consider that Section 250(6) of the Act contemplate
that 1d. CIT(A) would determine point in dispute and therefore record
reason on such point in support of his conclusion The 1d. CIT(A) ought
to have adjudicated the case on merit after considering the material

placed in the assessment record. In view of the above facts and
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circumstances we consider it appropriate to restore the appeal filed by
the assessee to the file of the 1d. CIT(A)for deciding afresh on merit as
contemplate in Sec. 250(6) of the Act after affording adequate
opportunity to the assessee. The assessee is also directed to make
proper compliance before the 1d. CIT(A) without any failure. Therefore,

the appeal of the assessee is allowed for statistical purposes.

S. In the result, the appeal of the assessee is allowed for statistical

purposes.

Order pronounced in the open court on 17.05.2024
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